tionally derived newsperson's privilege should allow reporters to refuse to reveal confidential information in grand jury proceedings.
Courts have applied a balancing test when reporters assert a first amendment privilege in criminal proceedings.' 7 In balancing criminal defendants' sixth amendment right to obtain evidence in their favor with a newsperson's qualified first amendment privilege, courts have compelled a newsperson to reveal sources or confidential information only upon the defendant's showing that (1) the information sought is material and relevant; (2) alternative sources for obtaining the information have been exhausted; and (3) the reporter's testimony is essential to a fair resolution of the proceeding.' 8 This Comment will first argue that courts should use a similar balancing test when a reporter asserts the first amendment privilege in a federal grand jury proceeding. Because a grand jury has no constitutional right to a newsperson's testimony, no competing constitutional interests exist when a reporter claims the newsperson's privilege. It is inconsistent for courts to recognize a qualified first amendment privilege in criminal proceedings, therefore, but deny the same qualified privilege in grand jury proceedings.
This Comment will next argue that state "shield laws" do not provide a reporter's privilege in grand jury proceedings equivalent to the first amendment qualified privilege. Twenty-six states have enacted "shield laws" that allow newspersons to refuse to disclose information obtained in the course of their newsgathering in any judicial, legislative, or administrative proceeding, including grand jury proceedings. Such statutory privileges, however, are almost never absolute. The vast majority of state shield laws provide a qualified statutory privilege that affords less protection than the first amendment privilege. Consequently, the existence of a statutory newsperson's privilege does not mitigate the need to recognize a first amendment privilege in state grand jury proceedings.
Finally, this Comment will show that a qualified first amendment privilege extends to grand jury proceedings in states that have not enacted shield laws. Once shield law and non-shield law states recognize the first amendment privilege, courts should apply the identical balancing test advocated for use in federal grand jury proceedings. Only in states whose shield laws confer greater protection to reporters than the 17 See, e.g 315 A.2d 254 (1974); Brown v. Commonwealth, 214 Va. 755, 204 S.E.2d 429, cert. denied, 419 U.S. 966 (1974) .
18 See, e.g., United States v. Blanton, 534 F. Supp. 295 (S.D. Fla. 1982) ; United States v. Hubbard, 493 F. Supp. 202 (D.D.C. 1979 ).
qualified first amendment privilege is the suggested balancing test unnecessary.
II. THE DEVELOPMENT OF THE CONSTITUTIONAL NEWSPERSON'S

PRIVILEGE
In order for courts to recognize a newsperson's privilege in grand jury proceedings, the privilege must be established either by common law, by statute, or by the Constitution. At common law, courts historically did not recognize a testimonial privilege for newspersons in any form. 19 Jealously guarding the common law rule requiring all persons to testify, courts traditionally held that a grand jury's inquisitorial mission outweighed any interest of newspersons in maintaining the confidentiality of their sources. 20 Congress periodically has proposed, but never enacted, federal legislation statutorily guaranteeing a newsperson's privilege.
2 ' Based on the watershed case of Branzburg v. Hayes Colo. 297, 184 P. 375 (1919) ; Clein v. State, 52 So. 2d 117 (Fla. 1950); Plunkett v. Hamilton, 136 Ga. 72, 70 S.E. 781 (1911) ; In re Grunow, 84 N.J. L. 235, 85 A. 1011 (1913) ; People ex rel. Mooney v. Sheriff, 269 N.Y. 291, 199 N.E. 415 (1936) .
21 See, e.g., H.R. 6213, 94th Cong., 2d Sess. (1976); H.R. 172, 94th Cong., 1st Sess. (1975) ; S. 870, 93d Cong., 1st Sess. (1973) ; S. 1311 , 92d Cong., 1st Sess. (1971 ; S. 3552, 91st Cong., 2d Sess. (1970) .
22 The District of Columbia Circuit, First Circuit, Second Circuit, Third Circuit, Fourth Circuit, Fifth Circuit, Eighth Circuit, Ninth Circuit, and Tenth Circuit have recognized the privilege. See, e.g., United States v. Burke, 700 F.2d 70 (2d Cir. 1983 ) (privilege recognized in criminal action); Zerelli v. Smith, 656 F.2d 705 (D.C. Cir. 1981) (privilege recognized in civil action); Bruno & Stillman, Inc. v. Globe Newspaper Co., 633 F.2d 583 (Ist Cir. 1980 ) (privilege recognized in libel action); United States v. Cuthbertson, 630 F.2d 139 (3d Cir. 1980 ), cert. denied, 449 U.S. 1126 (privilege recognized in criminal action); Miller v. Transamerican Press, Inc., 621 F.2d 721 (5th Cir. 1980 ), cert. denied, 450 U.S. 1041 (privilege recognized in libel action); Silkwood v. Kerr-McGee, 563 F.2d 433 (10th Cir. 1977 ) (privilege recognized in civil action); United States v. Steelhammer, 539 F.2d 373 (4th Cir. 1976 ), af'd en banc, 561 F.2d 539 (1977 (privilege recognized in civil action); Farr v. Pitchess, 522 F.2d 464 (9th Cir. 1975 ), cerl. denied, 427 U.S. 912 (1976 (privilege recognized in criminal action); Cervantes v. Time, Inc., 464 F.2d 986 (8th Cir. 1972 ), cert. denied, 409 U.S. 1125 (1973 (privilege recognized in libel action). In the Sixth and Seventh Circuits, the privilege has been recognized at the district court level. See Gulliver's Periodicals, Ltd. v. Chas. Levy Cir. Co., 455 F. Supp. 1197 (N.D. Ill. 1978 [Vol. 75 frequently extended the privilege to grand jury proceedings. 23 In Branzburg, 24 a divided Supreme Court addressed, but did not resolve, a qualified first amendment reporter's privilege. The case involved a story about the illegal production of hashish written by Paul Branzburg, a reporter for the Louisville Courier-journal. Branzburg personally witnessed the hashish production. 25 Subpoenaed by a Kentucky grand jury, Branzburg appeared before the grand jury but claimed a first amendment reporter's privilege and refused to reveal whom he had seen make the hashish. S. 665 (1972) .
In Caldwello. United States, the petitioner, Earl Caldwell, was a black reporter for the New York Times covering activities of the Black Panther Party in California. He not only refused to reveal confidential information before a grand jury, but also refused to attend the grand jury's secret sessions, arguing that his mere appearance would harm his confidential relationships and make it impossible for him to fulfill his first amendment responsibilities as a journalist. 434 F.2d at 1084. The Ninth Circuit Court of Appeals accepted both arguments. The court recognized Caldwell's qualified first amendment privilege and held that a grand jury could not compel a reporter to appear before it when the government had proven no compelling need for his testimony. Id. at 1089.
In In re Pappas, the petitioner, Paul Pappas, a reporter for a Providence, Rhode Island television station, had been inside a Black Panthers' headquarters at the time of riots in New Bedford, Massachusetts. A Bristol County grand jury twice subpoenaed Pappas; although he appeared the first time, he moved to quash the second subpoena on the authority of the district court's opinion in Caldwell. 358 Mass. at 606, 266 N.E.2d at 298. The Supreme Judicial Court of Massachusetts held that a reporter could not refuse to appear before a grand jury and denied Pappas' motion to quash the subpoena. Id at 612, 266 N.E.2d at 302-03.
Justice White, in his plurality opinion in Branwburg, disposed of Pappas and Caldwell by rejecting a reporter's first amendment privilege to refuse to answer questions asked by a grand jury. Justice White concluded that afortioino privilege could exist to refuse to appear before a grand jury. 408 U.S. at 708. Justice Powell, in his concurring opinion, agreed: "The newsman witness, like all other witnesses, will have to appear; he will not be in a position to litigate at the threshold the State's very authority to subpoena him." Id. at 710 (Powell, J., concurring).
25 Branzburg, 408 U.S. at 667-68. 26 Id. at 668. Branzburg and its companion cases were not the first to raise the issue of a first amendment reporter's privilege. Fourteen years before Bratrburg, the United States Court of Appeals for the Second Circuit recognized a constitutional testimonial privilege for newsgatherers in Garland v. Torre, 259 F.2d 545 (2d Cir.), cert. denied, 358 U.S. 910 (1958) . Sued for defamation, reporter Torre refused to reveal the identity of her source on first amendment grounds. The court agreed that forced disclosure might unconstitutionally abridge the freedom of the press. Id. at 548. Noting, however, that the plaintiff was seeking limited disclosure of relevant and material information that went to the "heart of the plaintiffs claim," the court concluded that the need for the evidence outweighed the first amendment interests of Ms. Torre. Id. at 550. Until Branzburg, few courts accepted the qualified first amendment protection acknowledged in Torte. See In re Goodfader's Appeal, 45 Hawaii 317, issue of whether a reporter who had witnessed criminal activity could, under a qualified first amendment privilege, refuse to testify before a grand jury as to what he had seen.
27
Writing for a four-member plurality, Justice White rejected a first amendment privilege for reporters. Although he acknowledged that newsgathering may claim some first amendment protection, 28 Justice White concluded that the "First Amendment does not invalidate every incidental burdening of the press that may result from the enforcement of civil or criminal statutes of general applicability. '29 The plurality held that a reporter cannot invoke a first amendment newsperson's privilege to withhold eyewitness testimony of a crime before a grand jury even if that testimony would reveal the identity of the reporter's source.
3 0
In a dissenting opinion joined by Justices Brennan and Marshall, Justice Stewart argued that newsgatherers do have a qualified first amendment testimonial privilege.
3 1 According to Justice Stewart, the privilege can be defeated only upon a showing by the government that (1) the information sought is clearly relevant to a specific probable violation of the law; (2) alternative sources for obtaining the information have been exhausted; and (3) a compelling and overriding interest in the information exists. 32 Justice Douglas, in a separate dissent, stated that newsgatherers have an absolute privilege under the first amendment to refuse to identify confidential sources and disclose any confidential information received therefrom.
33
In a three-paragraph concurrence, Justice Powell explained his deciding vote in the case. Agreeing with the plurality that reporters who 359, 367 P.2d 472, 480 (1961); State v. Knops, 49 Wis. 2d 647, 659, 183 N.W.2d 93, 99 (1971) (plaintiff's need for reporter's confidential information outweighed reporter's first amendment interests).
27 None of the parties in Branzburg, Caldwell, or Pappas argued for an absolute privilege. Branzburg, 408 U.S. at 702. Each conceded that the qualified privilege could be overcome by the state's demonstration that a compelling need for the information existed. Id 28 Id at 708. The first amendment protections Justice White discussed, however, applied only to harassment by a grand jury or grand jury investigations conducted in bad faith: "Grand juries are not subject to judicial control and subpoenas to motions to quash. We do not expect courts will forget that grand juries must operate within the limits of the First Amendment as well as the Fifth." Id.
29 Id at 682. The plurality accepted the argument that compelling reporters to aid the grand jury in a criminal investigation would create a chilling effect on reporters' ability to gather news. The plurality did not believe, however, that the chilling effect would be great. " [T] he evidence fails to demonstrate that there would be significant constriction of the flow of news to the public if this Court reaffirms the prior common-law and constitutional rule regarding the testimonial obligations of newsmen." Id. at 693. S. 843 (1974) . Underscoring that his concurrence with the Branzburg plurality was limited to the narrow facts of the case, Justice Powell observed that "a fair reading of the majority's analysis in Branzburg makes plain that the result hinged on an assessment of the competing societal interests involved in that case rather than on any determination that First Amendment freedoms were not implicated." Id. at 859-60 (Powell, J., dissenting). Justice Stewart's approach in Branzburg and required a showing of materiality, exhaustion of alternative sources, and necessity by the party requesting the information.
39
In defamation cases in which the newsperson is a defendant, most courts have applied the Stewart balancing test, but often rule that the identity of the defendant's confidential sources is so critical to the plaintiff's claim that the privilege must yield.
40
More complex are criminal cases in which defendants attempt to subpoena information in the possession of the press by contending that the information sought is necessary for their defense. In such cases, the defendant's sixth amendment right to compulsory process, which includes the right to exculpatory evidence, 41 collides with a reporter's first amendment privilege to protect confidential sources and information. Most federal courts have granted the newsgatherer a qualified first amendment privilege to refuse disclosure of the information.
42
The qualified first amendment privilege will be upheld in criminal trial proceedings unless the defendant successfully meets the Stewart balancing test. 43 In Supp. 947 (D.D.C. 1976) .
Following the Supreme Court's decision in Herbert v. Lando, 441 U.S. 153 (1979) (declining to extend first amendment protection to the "editorial process" of a media defendant in a defamation action), a few courts veered sharply from the Stewart balancing test. These courts subsumed "confidential sources" within "editorial process," and interpreted the Lando Court's rejection of a privilege protecting editorial processes as an implicit rejection of a privilege for confidential sources. See, e.g., DeRoburt v. Gannett Co., 507 F. Supp. 880 (D. Hawaii 1981) . A second line of cases held that a court could not compel a media defendant to disclose a source, but, as a consequence, the media defendant could not rely on the source's existence to contest actual malice. See, e.g., Mazzella v. Philadelphia Newspapers, Inc., 479 F. Supp. 523 (E.D.N.Y. 1979) . Other courts continued to require that the plaintiff's case be nonfrivolous, the journalists' information be highly relevant, and the plaintiff must exhaust alternative sources before the privilege will fall. See, e.g., Bruno & Stillman, Inc. v. Globe Newspaper Co., 633 F.2d 583 (lst Cir. 1980 L.J. 361, 378-84 (1982) . 42 See, e.g., Tofani v. State, 297 Md. 165, 465 A.2d 413 (1983 47 Id at 78. Balancing the defendant's sixth amendment right to "the broadest possible opportunity to cross examine [adverse] witnesses" against the reporter's qualified first amendment privilege "to maintain the integrity of its news gathering and editorial functions," id at 76, the trial court had noted that the defendant already possessed "a substantial arsenal of impeachment material" including grand jury testimony, interviews with government agents, and material relating to the witness' prior criminal convictions and plea bargaining agreements. Id 48 d. The court further stated: To be sure, a criminal defendant has more at stake than a civil litigant and the evidentiary needs of a criminal defendant may weigh more heavily in the balance. Nevertheless, the standard of review should remain the same. Indeed, the important societal interests in the free flow of information that are protected by the reporter's qualified privilege are particularly compelling in criminal cases. Reporters are to be encouraged to investigate and expose, free from unnecessary government intrusion, evidence of criminal wrongdoing. 
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COMMENTS [Vol. 75 qualified constitutional privilege not to divulge confidential sources or to disclose unpublished information in criminal cases. 53 Distinguishing potential exculpatory information from information that is potentially valuable for impeachment purposes, the court, after hearing a second interlocutory appeal, ruled that as to the former, the defendants had failed to exhaust alternative sources as required by the reporter's privilege. 54 The court stated that it would allow the subpoena of information valuable for impeachment only after the witnesses had testified.
55
Because a press that is at all times compelled to reveal confidential sources and information to criminal defendants is less likely to pursue stories involving criminal wrongdoing, many criminals will remain undetected and unpunished.
5 6 Consequently, a criminal defendant's sixth amendment right to compulsory process may not overcome, in every instance, a reporter's qualified first amendment privilege. 57 Constitutional rights are often not absolute. 5 8 When conflicts arise between two constitutionally based claims, courts attempt to resolve the conflict by 53 Id. at 147. The court reasoned that: A defendant's sixth amendment and due process rights certainly are not irrelevant when a journalist's privilege is asserted. But rather than affecting the existence of the qualified privilege, we think that these rights are important factors that must be considered in deciding whether, in the circumstances of an individual case, the privilege must yield to the defendant's need for the information.
Id.
The Cuthbertson court also found a qualified newsperson's privilege on the basis of federal common law. of the potential conflicts between them, were unwilling or unable to resolve the issue by assigning to one priority over the other, it is not for us to rewrite the Constitution by undertaking what they declined to do.
60
The right of a criminal defendant to subpoena exculpatory evidence is fundamental to insuring a fair trial. At the same time, reporters should be free to investigate and expose evidence of criminal wrongdoing without unnecessary intrusion. Indeed, the societal interests that justify the newsperson's privilege-the maintenance of a vigorous, aggressive, and independent press capable of participating in robust, unfettered debate 6 1 -are particularly compelling in criminal cases.
III. APPLYING THE NEWSPERSON'S PRIVILEGE TO GRAND JURY PROCEEDINGS
A citizen's duty to testify before a grand jury is a fundamental obligation difficult to overcome. 62 The Supreme Court has held that the 254, 270 (1964) . 62 Historians have traced the origins of the grand jury back to 12th century England. Although originally established by the Crown as a counterforce to the ecclesiastical courts and as an additional means for tax collection, the grand jury evolved into a quasi-independent citizens panel to provide a fair method for instituting criminal proceedings against criminal suspects. Historically, the grand jury acted both as a "sword" and a "shield." Given the power to subpoena and grant immunity, the grand jury investigates criminal activity and, upon a threshold finding of "probable cause," indicts those persons perpetrating it. A grand jury may, however, refuse to indict if it believes the prosecutor's attempt to bring criminal charges is unfounded.
The founding fathers, sensitive to the potential for politically motivated prosecutions, insured the continued existence of the grand jury by giving it constitutional sanction in the Bill of Rights. The grand jury is thus the sole method for bringing federal charges in serious criminal cases. The grand jury's continued constitutional status underscores the belief that the power to prosecute is susceptible to abuse if left to the unbridled discretion of the prosecu- (1977) .
A grand jury's ability to pursue its mission is unhampered by rigid procedural or evidential rules. Its investigative powers are broad, and the scope of its inquiry is neither predetermined nor predirected. Over the years, the law has strengthened and even expanded the grand jury's vast inquisitorial powers. For example, a grand jury may base an indictment solely on hearsay evidence. Costello v. United States, 350 U. S. 359 (1956) . A grand jury can subpoena any party within its jurisdiction upon short notice and without prior justification of its need for the evidence. See Blair v. United States, 250 U.S. 273, 282 (1919). The grand jury public's right to "everyman's testimony" 6 3 is "particularly applicable to grand jury proceedings.
' 64 The power of the grand jury to compel testimony, however, is limited: "A grand jury may not violate a valid privilege, whether established by the Constitution, statutes, or the common law." '65 Likewise, grand jury proceedings may not compromise a witness' constitutional rights and protections. A grand jury cannot require witnesses to testify against themselves in violation of the fifth amendcan conduct "fishing expeditions" to detect possible criminal activity without first establishing the likelihood that any offense has been committed. See id.; Hendricks v. United States, 223 U.S. 178, 184 (1911) . The grand jury also can compel witnesses' testimony by granting immunity and using the court's contempt power to force compliance with the immunity order. See Kastigor v. United States, 406 U.S. 441, 448 (1972 REV. 701 (1972) .
Despite its formidable powers, the grand jury is almost always dependent on the prosecutor for information, advice, and direction. Grand jurors frequently do not understand their rights and responsibilities. With no judicial oversight, the prosecutor, acting through the grand jury, is able to wield the extraordinary powers reserved for the grand jury alone. Indeed, most commentators agree that the modern investigating grand jury is no more than an arm of the prosecution. The duty to testify may on occasion be burdensome and even embarassing. It may cause injury to a witness' social and economic status. Yet the duty to testify has been regarded as "so necessary to the administration of justice" that the witness' personal interest in privacy must yield to the public's overriding interest in full disclosure. 414 U.S. 338, 345 (1974) . 65 Calandra, 414 U.S. at 346. In Calandra, the Court held that the fourth amendment exclusionary rule does not apply to grand jury proceedings. ment guarantee against self-incrimination. 66 The fourth amendment also protects legitimate privacy interests from grand jury invasion. A grand jury's subpoena duces tecum, 6 7 for instance, is invalid if it is "far too sweeping in its terms to be regarded as reasonable" under the fourth amendment.
6 8
Grand jury proceedings do not command the same constitutional imperatives as criminal trials. The fifth amendment requires a grand jury indictment as a condition precedent to a federal criminal trial.
9
The right to have a jury of one's peers consider the evidence before the commencement of a criminal prosecution belongs to the criminal suspect. 70 Oin the other hand, the fifth amendment does not give the grand jury the right to compel testimony. The efficient and effective operation of the grand jury, including broad investigatory powers and the judicially sanctioned right to everyman's testimony, although important, is not guaranteed, therefore, by the constitution.
A criminal defendant's need for exculpatory information is weightier than the government's interest in prosecuting crime because the former, through the sixth amendment, is constitutionally protected and the latter is not.
7 i Yet, despite the constitutional guarantee of compulsory process, a criminal defendant's attempt to compel disclosure of confidential information from a newsgatherer does not automatically succeed. Courts routinely apply the Stewart balancing test when a reporter asserts a first amendment privilege in criminal proceedings, and frequently deny a criminal defendant's request for a reporter's confidential information when the defendant is unable to demonstrate that the desired information is necessary, material, and unavailable from an alternative source. 72 At the same time, courts routinely refuse to extend the first amendment privilege to grand jury proceedings even though the grand jury's ability to force disclosure of a reporter's testimony, although at times compelling, is not constitutionally guaranteed. Courts have recognized that the interest of criminal defendants in securing relevant information for their trials is greater than the prosecutor's interest in investigating criminal activity through a grand jury. 74 If courts recognize and weigh a qualified first amendment privilege when a competing constitutional interest is at stake, aforliori courts should recognize and weigh the privilege when no competing constitutional interest exists. Thus, the refusal to extend the reporter's privilege to grand jury proceedings while simultaneously recognizing the privilege in criminal trial proceedings is at best anomalous, at worst constitutionally inconsistent. 1974) . 75 The Ninth Circuit Court of Appeals, the only federal circuit that has directly confronted the claim of a first amendment privilege in grand jury proceedings, illustrates this inconsistency. In Lewis v. United States, 517 F.2d 236 (9th Cir. 1975) , the general manager of a Los Angeles radio station refused to comply with a federal grand jury subpoena for production of an original "communique" from the Symbionese Liberation Army. The trial court held Lewis in civil contempt and the Ninth Circuit affirmed, concluding that under Branzburg "the first amendment does not afford a reporter a privilege to refuse to testify before a federal grand jury as to information received in confidence." Id. at 238.
The Lewis panel, curiously, ignored their colleague's holding in Bursey v. United States, 466 F.2d 1059 (9th Cir. 1972 , that the first amendment privilege extended to grand jury proceedings. Bursey involved a grand jury subpoena of two reporters from Black Panther newspaper. The reporters appeared before the grand jury but refused to answer questions relating to information received in confidence or relating to the management of the paper. The Ninth Circuit held that the government could overcome the reporter's first amendment privilege only upon a showing of relevance, compelling need, and exhaustion of alternative sources.
The Bursy court went on to point out that: When the collision occurs in the context of a grand jury investigation, the Government's burden is not met unless it establishes that the Government's interest in the subject matter of the investigation is "immediate, substantial, and subordinating," that there is a "substantial connection" between the information it seeks to have the witness compelled to supply and the overriding governmental interest in the subject matter of the investigation, and that the means of obtaining information is not more drastic than necessary to forward the asserted governmental interest. Bursey, 466 F.2d at 1083.
Because the Burs court released the case the day following the Branzburg decision, and thus probably wrote the opinion before Branzhurg, the government moved for a rehearing on the ground that the Bursey holding was inconsistent with Branzburg. The court denied the motion, noting that nothing in its holding would permit "a grand jury witness to refuse on First Amendment grounds to identify a person whom he has seen committing a crime." Id. at 1090-91. The court concluded:
Courts have interpreted Branzburg to preclude the use of the newsperson's privilege in grand jury proceedings for a number of reasons. The primary reason is that courts have misapplied Branzburg's narrow holding. In Branzburg, the Supreme Court made clear that reporters who observe a crime must testify before a grand jury as to whom and what they saw. 76 Courts, however, have overextrapolated this holding and refused to extend a qualified first amendment privilege to grand jury proceedings when reporters receive confidential information about, but do not personally witness, a crime. Branzburg does not stand for the proposition that the first amendment privilege does not apply to any grand jury proceeding; a majority of the justices in Branzburg recognized that the privilege may extend to grand jury proceedings. A second argument is that some courts might distinguish grand jury from criminal proceedings because, unlike criminal proceedings, grand juries operate in secret and do not adjudicate guilt or innocence. Because of the secrecy of grand jury proceedings, therefore, reporters' testimony before a grand jury does not compromise their sources. 78 The
We have reexamined our analysis of the factors involved in balancing the First Amendment rights against the governmental interests asserted to justify compelling answers to the questions here involved, and we have concluded that the balance we struck is not impaired by Branzburg. Id. at 1091.
Four months later, in Farr v. Pitchess, 522 F.2d 464 (9th Cir. 1975 ), cert. denied, 427 U.S. 912 (1976 , the Ninth Circuit recognized the first amendment privilege in criminal trial proceedings. Farr, a reporter for the Los Angeles Herald Examiner, covered the Charles Manson trial. He obtained and published a description of a witness' confidential statement from a party subject to a gag order. After the verdict, the trial judge attempted to uncover the identity of the individuals violating the gag order by ordering Farr to appear before him and reveal his confidential sources. Id. at 466. Farr refused on first amendment grounds and was held in contempt. Id.
The Ninth Circuit affirmed the contempt citation, but nevertheless interpreted Branwburg to recognize a first amendment privilege in civil and criminal proceedings. Id The court stated that the "First Amendment privilege and the opposing need for disclosure [should] be judicially weighed in light of the surrounding facts and a balance struck to determine where lies the paramount interest." Id. Without further defining the balancing test, the court ruled that in order to guarantee a fair trial, the newsperson's privilege must yield to the more important and compelling need for disclosure.
76 Branzburg v. Hayes, 408 U.S. 665, 692 (1972) . Even though invited to a crime by a third-party "source," reporters who actually witness the crime themselves become sources of information. Reporters, therefore, are not privileged to refuse to reveal the identities of those they personally observe committing crimes. In re Ziegler, 550 F. Supp. 530 (W.D.N.Y. 1982) ; Pankratz v. Colorado District Court, 609 P.2d 1101 (Colo. 1980); People v. Dan, 41 A.D.2d 687, 342 N.Y.S.2d 731, appeal dimissed, 34 N.Y.2d 764, 344 N.Y.S.2d 955 (1973) . Assertion of the privilege in this relatively uncommon situation, where the reporter is an information source, is in contrast to the assertion of the privilege to protect sources who relate information to a reporter who has no first-hand knowledge of the crime.
77 See supra text accompanying notes 24-36. 78 In his Branzburg plurality opinion, Justice White made a similar argument: Moreover, grand juries characteristically conduct secret proceedings, and law enforcement officers are themselves experienced in dealing with informers, and have their secrecy argument fails, however, because a reporter's disclosures before a grand jury are not a secret to the prosecutor or the government. 7 9 No evidence exists that newsgatherers believe that disclosure of confidential information before a grand jury is less damaging than disclosures of confidential information in other judicial proceedings. Another reason against extending the qualified first amendment privilege to grand jury proceedings is the existence of a federal common law newsperson's privilege. The Third Circuit Court of Appeals has recently recognized such a federal common law privilege and applied it to grand jury proceedings. 8 0 As interpreted by the Third Circuit, the fedown methods for protecting them without interference with the effective administration ofjustice. There is little before us indicating that informants whose interest in avoiding exposure is that it may threaten job security, personal safety, or peace of mind, would, in fact be in a worse position, or would think they would be, if they risked placing their trust in public officials as well as reporters. We doubt if the informer who prefers anonymity but is sincerely interested in furnishing evidence of crime will always or yery often be deterred by the prospect of dealing with those public authorities characteristically charged with the duty to protect the public interest as well as his. Branzburg, 408 U.S. at 695. 79 In Bursey v. United States, the Ninth Circuit pointed out:
The secrecy of the grand jury proceedings did little to soften the blow to the First Amendment rights. The public did not know what the grand jury learned, but the proceedings were no secret to the Government. A Government lawyer initiated the investigation. A Government lawyer presented the evidence to the grand jury. Political dissidents who criticize the Government may well have more to fear about disclosure to the Government than to anyone else, and the Government heard every word. 466 F.2d at 1086. Ark. 1983) .
Notwithstanding this lack of precedent, the Court of Appeals for the Third Circuit, in Riley v. City of Chester, 612 F.2d 708 (3d Cir. 1979) (recognizing reporter's privilege in a federal civil rights action), concluded that reporters have a federal common law privilege to refuse to divulge information collected in the process of newsgathering. The Rilk court based this conclusion on Rule 501 of the Federal Rules of Evidence, which provides in part that "[e]xcept as otherwise required. . . the privilege of a witness. . . shall be governed by the principles of the common law as they may be interpreted by the courts of the United States in light of reason and experience." FED. R. EvID. 501. The Rile court reasoned:
The legislative history of Rule 501 manifests that its flexible language was designed to encompass, inter alia, a reporter's privilege not to disclose a source. The original draft of the rule defined nine specific non-constitutional privileges, but failed to include among the enumerated privileges one for a reporter or journalist. The Advisory Committee gave no reason for the omission. This was one of the primary focuses of the congressional review of the proposed evidentiary rules, stemming in part from the "nationwide discussions of the newspaperman's privilege." Following testimony on behalf of groups such as the Reporter's Committee for Freedom of the Press, the privilege rule was revised to eliminate the proposed specific rules on privileges and to leave the law of privilege in its current state to be developed by the federal courts. 612 F.2d at 714 (emphasis in original). Because the proposed rule did not include the newsperson's privilege in its original list of privileges and because the draftsmen later deleted the eral common law privilege confers protection identical to the constitutional privilege. Although the creation of a federal common law privilege circumvents the need to interpret and apply the Branzburg decision, only one federal district court outside the Third Circuit has recognized a similar common law privilege. 81 The federal common law privilege's most fatal shortcoming, however, is that it does not apply to the states.
A final argument against extending the qualified first amendment privilege to grand jury proceedings is the existence of a federal administrative newsperson's privilege. 82 The federal administrative newsperson's privilege is inadequate because it is no more than guidelines issued by the United States Attorney General regulating federal prosecutors' power to issue subpoenas to the media. 83 The privilege does not have the force of law. 84 The Attorney General may excuse a federal prosecutor from complying with the guidelines or rescind the requirements at any time. 82 The Branzburg decision resulted in the creation of an administrative reporter's privilege covering federal government subpoenas. 28 C.F.R. § 50. 10 (1979) . In 1973, the United States Attorney General issued guidelines regulating the government's power to issue subpoenas to the media, as well as to interrogate, arrest, or indict reporters. These guidelines apply to both criminal trials and grand jury proceedings. The guidelines bear a striking similarity to Justice Stewart's three-part balancing test. Federal prosecutors can subpoena members of the media only if the desired information is not obtainable through alternative sources or investigative steps. Id. Federal prosecutors can subpoena members of the media only in criminal cases, and then only if the government has independent reason to believe that the information sought is essential to the successful investigation or prosecution of a crime. Id.
The guidelines instruct government lawyers to attempt to accommodate the media's interest by negotiating with newsgatherers when a subpoena is contemplated. Absent exigent circumstances, government lawyers are not to question, arrest, or indict reporters for offenses arising out of reporter's newsgathering activities without the Attorney General's prior consent. '8 7 Neither Burke nor Zerelli, however, were grand jury cases. The courts' recognition of a constitutional privilege in grand jury proceedings, therefore, has only the force of dicta.
88
Constitutional rights and protections afforded a witness are not subject to compromise in grand jury proceedings. Courts should recognize the current inconsistency involving the first amendment newsperson's privilege, and, by extending the privilege to grand jury proceedings, resolve this inconsistency.
The first amendment privilege is, however, a qualified privilege.
89
Thus, courts must formulate a balancing test to weigh the privilege when a reporter asserts the privilege in grand jury proceedings.
IV. THE BALANCING TEST
The first amendment privilege recognized by the Branzburg Court and, subsequently, by lower courts in civil and criminal proceedings, is a qualified privilege.9 Thus, courts have adopted the Stewart balancing test to weigh the privilege against the competing interests involved.
9 ' 86 700 F.2d 70, 77 (2d Cir. 1983 Colo. 1982) , a federal court seemingly did extend the privilege to grand jury proceedings. A federal grand jury was investigating charges that a secret service agent improperly removed pictures of John Hinckley, Jr. during a search of Hinckley's parents' home. Id United Press International allegedly obtained the pictures, and the government subpoenaed a UPI employee to testify. Id. The court granted a motion to quash the subpoena after weighing the employee's first amendment rights against the government's interest in pursuing a criminal investigation. Id. at 1420.
89 See, e.g., Zereli, 656 F.2d at 711; United States v. Cuthbertson, 630 F.2d 139 (3d Cir. 1980 ), cert. denied, 449 U.S. 1126 .
90 Courts have uniformly recognized that the newsperson's privilege, like other first amendment rights, is not an absolute, but a qualified right. SeeTofani v. State, 297 Md. 165, 465 A.2d 413 (1983) , and cases cited therein. Justice Douglas is the only member of the Supreme Court who has argued that nothing short of an absolute privilege for reporters will satisfy the first amendment. Branzburg v. Hayes, 408 U.S. 665 (1972) Because the privilege in grand jury proceedings also will be a qualified privilege, courts will require a balancing test to weigh the privilege against the competing interests of the grand jury. Justice Stewart's balancing test is the best test to apply in grand jury proceedings. The Stewart test, requiring a three-fold showing of relevance, exhaustion of alternative sources, and necessity, equitably balances the rights of both the reporter and the grand jury.
The initial inquiry into the materiality of the privileged information insures that before a grand jury can compel a newsperson to reveal confidential information, the grand jury must establish that the information is relevant to an investigation of a probable criminal violation. Although grand juries have broad powers of investigation, 92 an inquiry into the materiality of the information sought does not deny grand juries the opportunity to investigate and detect criminal misconduct. Because the reporter's privilege is a constitutionally protected interest, the materiality requirement merely insures that interference with the privilege is related to an investigation into real, rather than imaginary, criminal wrongdoing. Thus, the materiality requirement provides a useful threshold for a grand jury to cross before a court will consider further the grand jury's challenge to the newsperson's privilege.
Second, the grand jury must exhaust alternative sources of the desired information before subpoenaing a reporter. Like the materiality requirement, the exhaustion requirement will not significantly hinder grand jury investigations. Individuals who actually participate in or witness an alleged crime will often be better sources of information than reporters. In other cases, the testimony of alternative sources who are not eyewitnesses to the alleged crime may be just as useful to a grand jury investigation as a reporter's testimony. 93 By permitting a court to compel a reporter to reveal confidential information only when other sources are unavailable, the exhaustion requirement attempts to avoid a first amendment confrontation. If alternative sources are reasonably identifiable and available, the grand jury must take steps to subpoena them. 94 Conversely, the exhaustion requirement is satisfied when alternative sources are inaccessible or ques-92 For a discussion of the investigatory powers and limits of the grand jury, see supra notes 62-68 and accompanying text.
93 For instance, a non-reporter who receives information from an eyewitness to a crime will likely be as useful to a grand jury as a reporter who receives information from the same eyewitness.
94 See, e.g., Burke, 700 F.2d A more difficult question arises when the number of potential alternative sources is so great that questioning them all is burdensome. Courts have held that in civil proceedings, deposing even more than fifty alternative sources is not an unreasonable burden. 96 Because the first amendment issues are the same in grand jury proceedings as in civil proceedings, 9 7 a similar rule should extend to grand jury proceedings.
Third, the balancing test requires the prosecutor to show a compelling and overriding interest in obtaining a newsgatherer's confidential information. This requirement is in accord with the established doctrine that absent a compelling state interest, a first amendment right may not be infringed. 98 The most useful way of applying this test is to ask whether the information sought goes to the heart of the claim. 99 In a grand jury proceeding, a compelling interest would require that the information be necessary or essential for the grand jury's determination whether or not to indict. 100 A number of courts in non-grand jury proceedings have ordered in camera inspection of subpoenaed information. In some situations, it may be difficult for a court to determine whether a party has a compelling interest in obtaining subpoenaed information unless the court is able to examine that information. Although in camera inspection has a superficial appeal, in camera production still compromises the first amendment rights of the press, particularly if the court requires no preliminary showing of relevance and exhaustion of other sources. On several occasions, Justice Marshall has noted that forced disclosure, even to a judge for an in camera inspection, might well have a deleterious effect on the ability of the press to gather news. See New York Times v. Jascalevich, 439 U.S. 1331 (August 4, 1978) (Marshall, J., in chambers); New York Times v. Jascalevich, 439 U.S. 1304 (July 12, 1978) (Marshall, J., in chambers).
United States v. Cuthbrtron highlighted one danger to the press posed by in camera inspection. In Cuthbertson, the trial court ordered CBS to submit tapes of interviews for an in camera determination ofwhether the tapes contained material for impeachment. CBS complied with the order. United States v. Cuthbertson II, 651 F.2d 189, 192 (3d Cir.), cert. denied, 454 U.S. 1056 . After the in camera inspection, the trial court concluded that the produced materials would materially aid the defendants in the preparation of their case and ordered Courts should extend the Stewart balancing test to grand jury proceedings because the test is fair and easy to apply. Although the test shields reporters from most grand jury subpoenas, the test is not so impervious as to frustrate effective grand jury investigations of criminal activity. If a grand jury requires a reporter's testimony to resolve an investigation of a probable criminal violation, the grand jury can compel the reporter's testimony.
In addition, the balancing test does not require a court to weigh normative judgments regarding the public's interest in a case, the magnitude of the chilling effect on first amendment rights, or the nature of the crime the grand jury is investigating against the strength of the first amendment claim. Rather, courts applying the balancing test need consider only factors that involve the resolution of the grand jury's investigation. Of course, judging whether the requirements of relevance, exhaustion of alternative sources, and necessity are met will not come about through wholly objective analyses. Determining whether a reporter's confidential information will resolve a grand jury investigation, however, should invite far more predictability and objectivity than a judgment that attempts to measure the degree to which the disclosure of a reporter's confidential information compromises the freedom of the press. The three-part test strikes a balance between the important interest of the prosecutor and the grand jury in pursuing criminal investigations on the one hand, and the media's constitutionally protected interest in gathering and disseminating information on the other. There is also merit in leaving state legislatures free, within First Amendment limits, to fashion their own standards in light of the conditions and problems with respect to the relations between law enforcement officials and press in their own areas. It goes without saying, of course, that we are powerless to bar state courts from responding in their own way and construing their own constitutions so as to require a newsman's privilege, either qualified or absolute. 103 San Antonio Indep. School Dist. v. Rodriguez, 441 U.S. 1 (1973).
[Vol. 75 leges, or "shield laws," have existed for many years. 10 4 At present, twenty-six states have enacted shield laws. of various types. 0 5 Shield laws vary greatly in the scope and qualifications of the newsperson's privilege. Most of the statutes apply to all formal state proceedings, including administrative hearings, trial proceedings, legislative committee hearings, and grand jury proceedings. 106 Although shield laws in most states extend to grand jury proceedings, shield laws do not mitigate the need to recognize the qualified first amendment privilege in state grand jury proceedings. Because the first amendment applies to the states, 0 7 the existence of a qualified first amendment privilege that extends to grand jury proceedings also applies to the states. Yet, few shield laws provide newsgatherers with protection that equals or exceeds the constitutional privilege. Thus, in virtually all states,,the statutory newsperson's privilege is an insufficient substitute for the recognition of the constitutional privilege.
Four states have legislated an absolute newsperson's privilege. ' 08 In these states, a grand jury cannot compel a reporter to reveal confidential information that is obtained in newsgathering-related activities. Presumably, this absolute privilege applies even when a reporter observes criminal activity. Despite its potentially unlimited protection, the absolute privilege is in reality not nearly so far reaching. Only in New Jersey Int'l, 120 Mich. App. 527, 327 N.W.2d 515 (1982) .
107 Gitlow v. New York, 268 U.S. 652 (1925) ) (requiring criminal defendant to prove that 1) the reporter had information relevant to guilt or innocence; 2) the defendant had exhausted all other available sources; 3) the defendant made an effort to obtain related, nonconfidential information from reporter; and 4) the defendant had requested an in camera inspection of information).
110 No reported cases exist in Nebraska regarding any aspect of the shield law. 111 A Maricopa County Circuit Court judge has ruled that the Arizona shield law does not extend to a reporter's personal observation of an alleged crime that a grand jury is investigating. In re O'Neill, No. 49 G.J. 440 (Ariz. Dist. Ct. Sept. 9, 1983 v. Babylon Beacon, 62 N.Y.2d 158, 476 N.Y.S.2d 269 (1984) (court sanctions under New York shield law should be no more drastic than necessary to protect legitimate interests of the press).
Some states allow the privilege to be overcome upon the satisfaction of certain elements similar to those proposed by Justice Stewart in his Brawzburg dissent. MINN. STAT. ANN. § § 595.021-.025 (West Supp. 1978 vance, exhaustion of alternative sources, and necessity.
113 By contrast, the shield laws in four states may be overcome simply by a court's determination that justice or policy require the privilege to yield. broadcast.
1 7 In-these states, then, the privilege depends in large part on the editorial judgments of the journalist's editors. A grand jury may compel a reporter to reveal a source simply because the reporter's story was never printed or aired. Applying the shield law only to published or broadcast stories does not offer reporters the same investigative opportunity granted by the first amendment privilege because reporters, unable to guarantee publication or broadcast of their stories, cannot assure their sources that a newsperson's qualified privilege protects the sources' disclosures. 1 8 Furthermore, although most federal courts have recognized that the newsperson's first amendment privilege extends to unpublished information,"
19 eleven states restrict their shield laws to sources alone. 120 Consequently, a significant body of information under the purview of the first amendment testimonial privilege, including outtakes, reporter's notes, documents, photographs, and tape recordings, is outside the scope and the protection of state shield law statutes. 12 1 Similarly, the Nevada shield law's stipulation that a reporter waives the privilege upon the disclosure of part of a confidential matter, 1 2 2 and the New York shield law's requirement of confidentiality between reporters and their sources 2 3 do not parallel first amendment privilege qualifications.
24
The majority of states that statutorily recognize the newsperson's privilege, therefore, have not enacted shield laws that replace the constitutional privilege.
125 Most often, statutory testimonial privileges confer to journalists a less dependable and less predictable shield than the first amendment privilege. Consequently, the recognition of a qualified first amendment privilege in state grand jury proceedings is necessary because state shield laws have failed to provide a privilege that reflects and protects newsgatherers' constitutionally guaranteed interests. extend to states with shield laws, afortiori the privilege must extend to states that do not have shield laws. In twenty-four states, reporters have no statutory privilege. 12 6 Courts in seven of these non-shield law states have recognized the first amendment privilege, 12 7 while courts in three of the states have recognized the privilege based on other considerations. 128 The recognition and acceptance of the first amendment newsperson's privilege in the remaining fourteen non-shield law states is overdue. Once recognized, all non-shield law states, along with federal jurisdictions, should extend the privilege to grand jury proceedings.
Of the seven non-shield law states that have recognized the first amendment privilege, only Texas has extended the privilege to grand jury proceedings. In In re Grand Jug Subpoena,' 29 a Texas district court quashed a grand jury subpoena of a televison reporter's outtakes. The court held that although the press has no absolute constitutional privilege against giving testimony before a grand jury, "disclosure [before a grand jury] should not be compelled in the absence of a concern so compelling as to override the rights of freedom of speech and press."' 30 The remaining six states have limited their recognition of the constitutional privilege to criminal trial proceedings. In State v. St. Peter, for instance, the Vermont Supreme Court held that a criminal defendant could compel a reporter's testimony only if the defendant could demonstrate that the information was relevant and material to guilt or innocence and [Vol. 75 that no other adequate available source existed. to create a newsperson's privilege. In none of these cases, however, is it clear that the privilege extends to grand jury proceedings. Because the first amendment privilege applies to the states, state recognition of the first amendment privilege is mandatory. Despite the universal recognition of the first amendment newsperson's privilege in federal jurisdictions, however, recognition of the first amendment privilege in non-shield law states has proceeded as if such recognition were optional. In the states that have recognized the first amendment privilege, state courts, like their federal counterparts, have been reluctant to extend the privilege to grand jury proceedings. As in federal jurisdictions, such reluctance is inconsistent with the recognition of the privilege in criminal trial proceedings. A state court's reasons for refusing to extend the privilege to grand 131 132 Vt. 266, 271, 315 A.2d 254, 256 (1974) .
In Brown v. Commonwealth, 214 Va. 755, 757, 204 S.E.2d 429, 431 (1974) , the Virginia Supreme Court held that the privilege would yield "only when the defendant's need is essential to a fair trial." The court limited this test to situations when the defendant believes the information is material to proof of an element of the crime or an asserted defense. Id
The Kansas Supreme Court, in In re Pennington, 224 Kan. 573, 577, 581 P.2d 812, 815 (1978 Kan. 573, 577, 581 P.2d 812, 815 ( ), cert. denied, 440 U.S. 929 (1979 , ordered disclosure in criminal cases where the reporter's information is material to prove an element of the offense, to prove a defense asserted by the defendant, to reduce the classification of the offense charged, or to mitigate or lessen the imposed sentence.
The Wisconsin Supreme Court, in Zelenka v. Wisconsin, 83 Wis. 2d 601, 266 N.W.2d 279 (1978) , recognized the first amendment privilege in criminal proceedings and applied a balancing test almost identical to the test applied by Justice Stewart.
132 Senear v. Daily Journal-American, 97 Wash. 2d 148, 641 P.2d 1180 . The Washington Supreme Court declined to follow an intermediate court's recognition of the first amendment privilege, stating that "when we can decide a case on other than constitutional grounds, we should do it." Id. at 152, 641 P.2d 1182. Because Senear was a libel case, the privilege created is limited to civil actions, but the court left open whether the privilege would extend to criminal cases. A party attempting to obtain a newsgatherer's confidential information may defeat the privilege by a showing of nonfrivolousness, necessity, and exhaustion of alternative sources. In addition, a court is to consider "how the reporter received the information and whether the source has [a] reasonable expectation of confidentiality." Id. at 156, 641 P.2d at 1184.
The Massachusetts Supreme Judicial Court has noted its "willingness" to consider a common law privilege in future cases, In re Roche, 381 Mass. 624, 411 N.E.2d 466 (1980) , but again recently declined to recognize such a privilege. Commonwealth v. Corsetti, 387 Mass. 1, 438 N.E.2d 805 (1982) .
133 Zelenka v. Wisconsin, 83 Wis. 2d 601, 266 N.W.2d 279 (1978) . 134 State v. Siel, 122 N.H. 254, 444 A.2d 499 (1982) . 135 See supra notes 69-77 and accompanying text.
jury proceedings are weakened further by the Supreme Court's refusal to apply the fifth amendment grand jury requirement to the states through the due process clause of the fourteenth amendment. 13 6 Because a grand jury is constitutionally mandated for criminal indictments in federal courts but is not constitutionally required for state criminal indictments, the first amendment privilege should command more weight when balanced against a state-rather than a federal-grand jury's attempt to subpoena a reporter's confidential information.
Once state courts accept and extend the first amendment privilege to grand jury proceedings, several strong arguments exist for adopting the three-part Stewart test. First, the utilization of the identical test in all proceedings-criminal, civil, and grand jury, federal and stateguarantees all parties consistent and predictable outcomes when newsgatherers assert the qualified first amendment privilege. In grand jury proceedings, prosecutors will know in advance that to overcome the privilege, they must show relevancy, exhaustion of alternative sources, and necessity. The newsgatherer is assured that the identical first amendment privilege adheres regardless of the forum.
Second, the three-part test is understandable and easy to apply. Lastly, the three-part test is fair. Although the test shields reporters from most grand jury subpoenas, the test is not so strict as to frustrate effective grand jury investigations of criminal activity. Thus, the grand jury's interest in investigating crime is appropriately balanced against the media's first amendment right to gather information.
VII. CONCLUSION
The free flow of information to the public is the cornerstone of a free society. Frustrating a newsperson's ability to gather the news jeopardizes the public's right to know. For this reason, the first amendment accords to journalists special protection in the form of a qualified privilege. When the grand jury's investigation of a probable criminal offense collides with first amendment rights, the government has the burden of establishing that its interests are legitimate and compelling, and that the infringement on first amendment rights is no greater than is essential to vindicate its task of investigating a probable criminal offense.
The state and federal jurisdictions that currently recognize a newsperson's privilege do not recognize the same privilege. Federal courts have overwhelmingly accepted a first amendment or federal common law privilege, but have refused or neglected to extend it to grand jury proceedings. State shield laws statutorily create and apply the privilege to grand jury proceedings, but the protection conferred by the statutory privileges often falls below that guaranteed by the first amendment privilege. A weakened newsperson's privilege also exists in states that have created the privilege from state common law or from state constitutional provisions. It is not clear, however, that even these state common law or state constitutional law privileges extend to grand jury proceedings. Fourteen states do not recognize a reporter's privilege in any form.
The reporter's first amendment privilege is a constitutionally derived right, albeit a qualified right, that deserves judicial acceptance. In criminal trial proceedings, where a defendant's sixth amendment right to compulsory process competes with a newsgatherer's refusal to reveal confidential information, courts have recognized the qualified first amendment privilege. A grand jury, on the other hand, does not have a constitutional right to subpoena information, and yet courts have refused to extend the qualified first amendment privilege to the grand jury room. Because the first amendment privilege extends to criminal trial proceedings, the qualified first amendment privilege should extend to grand jury proceedings as well. Courts should address and correct the inconsistency of recognizing a qualified first amendment privilege in criminal trial proceedings but not in grand jury proceedings. The first amendment requires no less.
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